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STATE OT IEW YONK
STATE TAX CO}IIIISSIOT

In thc Matter of the Petltlon

of

IIENRY F . TE}TEIIX & MARJORIE H. 
:

LEMTEIIX 3
For a Redcterrlnatlon of a lleffcl.ency or
a Refirnd of personal Income r
Taxee under Arttcle(sl ZZ of thc
Tax law for the (year(s) 1965 & 1966 :

IIFFIDAVIT OF }IAIIItrE
OF rclICE OT 'ECISIOX
BY (CERTTTTED) l[rl.

State of }{ery York
County of A1bany

Martha Funaro , belng duly oworn; deporee ard raye that

she is an emPloyee of thc llepartnent of Taxatlon and Flnancc; oeGr 18 years of

agel and that on the 2nd day of August , Lg 72r Bhc rcrvcd thc wtthl"n

lfotlce of Decislon (or Detenrlnatton) by (ccrtlfred) nall upor Henry F. &

l{arjorie II. L,emieux (repreeentatlve of) the pettttoner ln thc rlthtn

proceedlngr by eneloalng a true copy thcreof Ln a seeurely sealed poetpald

wrapper addrcsged as follorsr Henry F. & Marjorie H. Lemieux

?,3,:ff:;.:il:" York 1o5s'
and by depoettlng eme encloeed in a postpald paroperly addreescd rrapper ln a

(post offlce on offlclal delnsltory) under the excluglvc care end curtedy of

the llnlted tltateg Poet Offlce Delnr{ncut wlthln the State of lfa YorL.

Ttrat ileponent further eayc that the cald addresrce le thc (rcpreaeutatlve

of) petltl.oner hereln and that the addrcsc set forth on rald yrapper lc the laet

known addrese of the (relneeentativc of thc) lntltlmer.

Syorn to before ne thls

2nd. day of AugustAugust t  L972.



STATT OF NEW YONK
STATE TAX CO}OIISSIOII

In thc Mattcr of the Petitlon

of

HENRY F. LEI4IEIIX & MAR,TORIE H. !

LETV1IEIIX 
:

For a Redcternlnatlon of a lleffclency or
a Refund of Personal Income I
Taxes under Arttele(s) 22 of thc
Tax law for the (Year(e) L965 & 1966 |

State of Ner York
Gounty of Albany

Martha Funaro r belng duly aworn, depoaes and rayr that

she is an employee of the llepartnent of Taxatlon and Flnanecr ovcr 18 years of

agel and that on the 2nd dey of August , Lit2 , shc cerycd tLc rlthln

lfo'tlce of Decislon (or Deterrrlnatton) by (ccrttfted) naLL upon Mrian W.

Rosenbaum, C. P.A. (repreeentatlve of) the petltloner tn thc wXthtn

proceedlngl by enelocf.ng a true copy thereof Ln a seeurely aealed poetpatd

nrapPer addreesed as follonsr Adrian W. Rosenbaum, C,p.A.

;6"'H;"it*i ff:ser 
& co'

and by depoattlng eme errc1o*"aNfrY"tfifJlfuIatt"."S*r 
"utu933J* 

rrapper rn a
(post offlce or ofFlclal delnsltory) under the exclusivc care end cultedy of

the ltnlted Stateg Pogt Offlce llelnrlncnt wlthln the State of lfcr lort.

Ttrat deponent further eaye that the sald addresree ta thc (rcpreacutatlve

AFFIDIVIT OF UIILilE
OF TUTICE OT DECISIOX
BY (CEmrrrDD) loIL

of) petltLoner hereln and that the addreac e€t forth on rald lrepp€r lr the Laet

known address of the (repreeentati,vc of thc) pctltloner.

Srrorn to before ne thls

2nd day of Argust



STATE OF NEW YORK

STAT E TAX CotvTtltsstoN

N O R M A N  F .  G A L L M A N ,  A C T I N G  P R E S I O E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOlvt 2lltA

STATE CATPU3
AISANY. N. Y. t22t6

AREA COOE 518

4 5 7 - 2 6 5 5 , 6 , 7

*lrlr Albany, New york

ryruf, I, ft?l
lmryr t. r nffrrN,r l. Ir,trlu
t{ }tYff Im
Irrahct. fr &t l'oflO
hla F. I nllr lrlmr

Please take notice of ttre roln
of the State Tax Commission enclosed herewith.

3:: i i :" l3T " sf th e r no t i c " 5? ".'n3T:1"**1o.,,"
proceeding in court to review an adverse deci-
sion must be commenced within { hfDl
f rom the date of  th is  not ice.

Any inquiries concerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to ttre undersigned.
These wil l  be referred to the proper party for
rep1y.

Slrrr

t tatE ?Ar coMMtsgtor l

t {EAtnG utrT

EOTARD ROOK

3tctEtAiY TO
coMMtt3rox

A00tE33 YOUn nEPLY tO

f t :c.

cc :  Pe t i t i one r '
Law Bureau

HEARING OFFICER

s Representat ive



STATE OF NEW YORK

STATE TAX COMMTSSION

In the Matter of the Petit ion :

o f :

HENTRY F. LEI\4IEIIX ATIID :
MAR,fORIE H. LEMIEIT( : DECISION

for Redetermination of Deficiency or :
for Refund of Personal Income Tax :
under Art icle 22 of the Tax Law for :
the Years 1965 and 1966. :

Petit ioners, Henry F. Lemieux and Marjorie H. Lemieux, have

fi led a petit ion for redetermination of deficiency or for refund

of personal income tax under Art,icle 22 of the Tax Law for the

years 1965 and 1966.  (F i1e No.  56727699) .  A formal  hear ing was

held before Paul B. Coburn, Hearing Off icer, at the off ices of the

State Tax Commission, 80 Centre Street, New York, New York on

Februa ry  16 ,  L972 ,  d t  10 :45  A .M.  Marsha l l  G ranger  &  Company ,  C .P .A . ' s

by Adr ian Rosenbaum, C.P.A.  and Gus Uhry,  C.P.A.  appeared for

pet i t ioners.  Saul  Heckelman,  Esq. ,  (A lexander  Weiss,  Esg. ,  o f

counsel) appeared for the rncome Tax Bureau.

ISSUE

Were petit ioners, Henry F. Lemieux and Marjorie H. Lemieux,

resident individuals during the years 1965 and L966?

FINDINGS OF FACT

1. Petit ioners, Henry F. Lemieux and Marjorie H. Lemieux, f i led

a New York State income tax nonresident return for the period from

Jartuary 1, 1965 througtr July 11, 1965. ftrey excluded in said return

from total New York income, the income received by them while they

were l iving in Ergland during said period. Simultaneously, they

filed a New York State income tax resident return for the period from

ilu1y 11, 1965 through December 31, 1965. TLrey included in said return,

the income received by them upon their return to New York State.
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2. Petit ioners, Henry F. Lemieux and Marjorie H. Lemieux,

filed a New York State income tax resident return for the year

L966. ftrey f i led said return on Apri l  13, 1967. On September I0,

L967, they filed an amended New York State income tax resident

return. fn the amended return they excluded from total income,

commissions earned by petit ioner, Henry F. Lemieux, while employed

in Rrgland in the year 1965, but not paid unti l  the year L966.

They requested a refund of  $564.61.

3. On November 25, 1968, the Income Tax Bureau issued a

Statement of Audit Ctranges against petitioners, Henry F. Lemieux

and l"Iarjorie H. Lemieux, imposing New York State personal income

tax for the year 1965 upon their total income from all sources

for said year and accordingly issued a Notice of Deficiency in

the sum of  $948.72.

4. On December L6, 1968, the Income Tax Bureau issued a

Notice of Disal lowance, disal lowing petit ioners, Henry F. Lemieux

and lt larjorie H. Lemieux's claim for refund for the year L966.

5. Petitioner, Henry F. Lemieux, was employed by Raymond

Concrete PiIe Corp. prior to T962. He and his wife, petit ioner,

Marjorie H. Lemieux, resided in New York State. In December, L962

he was transferred to the london, Ergland office of Raymond Inter-

national, Inc., the parent company of his former employer. The

corporation's headquarters was in New York. He entered into a

written employment contract for a term of f ive years, unless

t,erminated by ttre company at an earlier date. He received a salary

plus an incentive commission. He sold his home in New York and

moved with his family to London. He leased a home in london. His

children attended an &rgl ish school. He terminated his aff i l iat ion

with various social organizations in New York State. He declared

on his Brit ish income tax returns that he was not domici led in

Sngland. He returned to the United States on July 11, L965, to
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become president of Ralzmond International, Inc. His family returned

to the United States with him and they purchased a home in Larchmont,

New York.

6. Petit ioners, Henry F. Lemieux and Marjorie H. Lemieux,

have resided in a home in Larchmont, New York from July 11, 1965,

to the present t ime.

7. Petit ioners, Henry F. Lemieux and Marjorie H. Lemieux,

spent L73 days during the year L965 and substantially all of the

year L966 in New York State

CONCLUSIONS OF I.,AW

A. l trat during ttre years 1965 and L966, petit ioners, Henry F.

Lemieux and Marjorie H. Lemieux, $rere domiciled in New York State,

maintained a pennanent pJ-ace of abode in New York during a portion

of the year 1965 and during aII of the year L966r drrd spent more

than 30 days in each of the taxable years in New York Std,e and,

therefore, al l  of their income was subject to New York State personal

income tax as resident individuals in accordance with ttre meaning and

intent  o f  20 NvcRR 102.2(d)  and sect ion 605(a)  (1)  o f  the Tax Law.

B. That since petit ioners, Henry F. Lemieux and Marjorie H.

Lemieux, were cash basis taxpayers during the year 1966 and since

they were residents of New York State during said year, therefore,

all of the income they received dluring said year, including commissions

earned by petitioner, Henry F. Lemieux, while employed in &rgland

in the year 1965, but not paid unti l  the year L966, was subject to

the New York State personal income tax.

C. fhat the petit,ion of Henry F. Lemieux and Marjorie H. Lemieux

is denied and the Notice of Deficiency issued November 25, 1968, and

the Notice of Disal lowance issued December L6, 1968, are sustained.

DATED: Albany, New York

COMMISSIONER


